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The locusclassicus isCreon’slamentattheendofthe Antigone,whereanunmediatedclashofabsolutes
haslead todeathandmisery.
11
JohnRawlsdevelopmentfrom ATheoryofJustice to PoliticalLiberalism canbeunderstoodasa
movementfromamoreKantiantoamoreHegelianunderstandingofthetaskofphilosophy.Ihaveheard














































































































































































































































































































































ValerieHansandNeilVidmar,“TheAmericanJuryatTwenty -FiveYears,” LawandSocialInquiry 16
(1991):16.
19
investigatorsis,tosaytheleast,notfundamentallyincompatiblewitha
normativeappreciationoftherelationshipbetweenthe“causalfactor”andthe
behavior“caused.” This,notthemerequantityortheindependentvariablesthat
frustrates“cross -tabulation,”iswhatisreally“flatteringtolaw.” 30
Thusempiricalsocialsciencecouldserveanumberofpurposeswithinaninterpretivist
perspective. Itcouldserveapositive,constructivepurposeinhelpingusseewhatour
actualpracticesare,ratherthanthepossibledistortionsembeddedinideologicalaccounts
ofthesocialpractice.Fromanormativepointofview,thiswouldimproveoutattempts
toreachaRawlsian“reflectiveequilibrium,”somethingthatrequiresanaccountofactual
socialpracticesinwhichwehaveasignificantamountofconfidence.Thoseresultscould
bedrawninto“themutualsupportofmanyconsiderations,ofeverythingfit tingtogether
intoonecoherentview.” 31Itcanserveanegativepurposeinilluminatingthoseaspects
ofwhatweactuallydothatareinconsistentwiththebestinterpretationofimportant
socialpractices.
Andonthispoint,Ithinkthereisagainsome parallelbetweenjuryoperationsand
therelationshipsbetweennormativetheory,interpretivesocialscience,andempirical
socialscience.Iarguedthatthekey“level”oftrialdecision -makingoccursinthechoice
betweenthefullycharacterized,normat ivelycharged,narrativesthatthepartiestell.
Concretelythishappensinopeningstatement.Therewillbenormative,moraland
political,aswellasempiricalreasonsforchoosingbetweenthem.Butinmakingthat
decision,thejurywillsometimesask itself,wellwhat exactlyhappened.Theywillthen
trytoreimaginewhattheywouldhaveseenhadtheybeenthere.Thisstep“downward”
30
Burnsat142 -43.ThelastquoteisfromKalvenandZeisel.Thenotionofa“rationalreconstruction”
comesfromBernstein.
31
JohnRawls, ATheoryoftheJustice at579.
20
towardtheperceptualwillbeintheinterestofthelargerinterpretiveenterpriseandmay
becrucialwithinit.It willnotbefoundationonwhichinterpretationsareconstructed.
Usuallyitwillbecarriedoutusingcommonsensereasoning,commonsensehere
conceivedasastorehouseofempiricalgeneralizationsaboutwhathappens“generally
andforthemostpart.” 32 Sometimesthenaturalandsocialscienceswilllendahand.But
evenwhenthejuryreliesonthemostrigorousformsofnaturalscientificevidence,the
weighttobegiventhatevidencewillalwaysinvolveinterpretiveandnormative
judgments.Couldther ehavebeenlaberror?Mightithavebeenintentional?Whatabout
thedefendant’sevidence?Dowehavethelevelofcertaintynecessary,asanormative
matter,toimposewhatweknowtobethepunishmentonthisdefendant?Andisitright
todothat?Af terall,whatisthemostimportantaspectofthiscase?
Conclusion:TheCriticalEdge
SeehowIhavemadeaproblemformyself,onethatwaslurkingallalong.Itisa
problemforsomeonewhoseekstointerpretatraditionhestandswithin.Hegelco uld
interprethistoryandsocietybecausehewrotefromanabsolutepointofview.True,it
wasfromacontemplativepointofview:itdidnottelluswhatistobedone.(Andsothe
possibilityofanHegelianethicsthatwasotherthananinjunctiontor espect“mystation
anditsduties”(Bradley)hasalwaysbeenproblematic.Suchanethiccould,likethatof
thelaterRawls,servetheimportantconservativeroleofkeepingthingsfromgetting
worse,inparticular,fromrevertingtotheethicofaless freeera.)Withthequick
collapseofthataspectofHegelianism,thewould -beHegeliannolongerhadanyplaceto
stand.
32
Lonergan.Thisisapartia lunderstandingofcommonsense.Heidegger.
21
Theproblemisthis.Assumeitistruethatanadequatenormativeor“internal”
understandingofthetrialcandefendedonly“h ermeneutically,”bythe“mutualsupport
ofmanyconsiderations,ofeverythingfittingtogetherintoonecoherentview.” 33In
Rawls’explicitlynormativeaccount,thisinvolvesreaching“reflectiveequilibrium”bya
circularmovementbetweenhighlyabstract “Kantian”principlesofmoralequalityof
persons,ontheonehand,and“consideredjudgmentsofjustice,”thesocially -embodied
evaluationsformedunderfavorableconditionsinwhichwehaveahighlylevelof
confidence,ontheother. 34(Thisbearsaver yinterestingrelationshiptoCliffordGeertz’s
hermeneuticalconceptionofanthropologicalunderstanding,“acontinuousdialectical
tackingbetweenthemostlocalorlocaldetailandthemostglobalofglobalstructuresin
suchawayastobringbothinto viewsimultaneously.” 35Howtheydiffer,Iwillleaveto
anotherday.)
FortheearlyRawls,those“Kantian”principlesgavehimanArchimedianpoint
fromwhichtointerpretsocialinstitutions.(Thathesoughttointerpretallmajorsocial
institutions,andIsoughttointerpretjustone,doesnotchangetheproblem,itseemsto
me.)Likewise,anotherinterpretivist,RonaldDworkin,offerstotelluswhat
constitutionallawisbyinterpretingitfromtheperspectiveofthebestmoralandpolitical
theory,whichheunderstandstobeexplicitlyandrobustlynormative.Thuseitherof
themshouldeasilydistinguishwhichsocialscientificfindingsrevealedrealsocial
33
JohnRawls, ATheoryofJustice, 579(1971)
34
RobertP.Burns,“RawlsandthePrinciplesofWelfareLaw,”
35
CliffordGeertz,“FromtheNative’sPointofView:OntheNatureofAnthropologicalUnderstanding,” in
InterpretiveSocialScience:AReader ,ed.PaulRabinowandWilliamM.Sullivan(BerkeleyandLos
Angeles:UniversityofCaliforniaPress,1979),239.
22
practices,andwhichrevealedthedistortionsofpracticescausedbytheirinstitutional
shells,toreverttoDewey’sdistinction.
Isitpossibletogivethebestinterpretationofasocialinstitutionwithoutan
Archimedianpoint?Ithinktheexampleofthetrialandthecontinuityintheformsof
interpretationbetweentrialsandaccounts oftrialssuggeststhatthereis.Withwhat
issuesdoesanaccountofatrial,oranysocialpractice,allowustocope?
